STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS
DEPARTMENT OF HEALTH
Petitioner,
VS. Case No. 00-4224PL

DEJENE ABEBE, M D.

Respondent .
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RECOMVENDED ORDER

Pursuant to notice this cause cane on for formal hearing
before P. M chael Ruff, duly-designated Adm nistrative Law Judge
of the Division of Adm nistrative Hearings, on Septenber 3 and
4, 2002, in Tallahassee, Florida. The appearances were as
fol | ows:

APPEARANCES

For Petitioner: KimM Kluck, Esquire
Department of Health
1052 Bal d Cypress Way, Bin #C-65
Tal | ahassee, Florida 32399

For Respondent: Stephen R Andrews, Esquire
Andrews & Wal ker
822 North Monroe Street
Tal | ahassee, Florida 32303

STATEMENT OF THE | SSUES

The issues to be resolved in this proceedi ng concern whet her

t he Respondent has violated Section 458.331(1)(j) and (x),



Florida Statutes, and, if so, what if any penalty should be
i nposed.

PRELI M NARY STATEMENT

Thi s cause arose upon the filing of an adm nistrative
conplaint by the State of Florida, Departnent of Health against
t he Respondent, Dejene Abebe, M D., (Respondent), on October 12,
2000, alleging violations of Section 458.331(1)(j) and (x),
Florida Statutes. Specifically it is alleged that the
Respondent exercised influence within a patient-physician
rel ati onship for the purpose of engaging the patient in sexual
activity and for violating a provision of Chapter 458, Florida
Statutes, and a rule or a |awful order of the board or the
departnment, previously entered in a disciplinary proceeding.

On October 12, 2000, the Respondent filed a request for
formal proceeding and the case was forwarded to the Division of
Adm ni strative Hearings and ultimately the undersigned
adm ni strative | aw j udge.

The parties filed a joint, pre-hearing stipulation on
August 30, 2002, and the cause cane on for hearing as noticed on
t he above dates. The Petitioner adduced the testinony of three
wi tnesses and the Respondent called two witnesses including the
Respondent hinself. The parties introduced six joint Exhibits,
by stipul ation, which were received into evidence. Joint

Exhi bits one through five, consisting of various nedical records



of B.R and Joint Exhibit six consisting of certain cellular
phone records. The Petitioner introduced Petitioner's Exhibits
one and two and the Respondent al so introduced Respondent's
Exhibits two, three, and four into evidence. Prior to
concluding the hearing the parties agreed to take additional
depositions and have a disputed prescription subjected to
handwiting analysis after the hearing, before the record woul d
be closed. Subsequently, the parties stipulated to the
cancel l ation of additional depositions and the Petitioner's
Exhi bit three, a prescription, was w thdrawn and the proposed
hand witing analysis with regard thereto was cancelled. By
Order of Novenber 22, 2002, the record was closed. Thereafter
proposed recomended orders were tinely filed on or before
Decenmber 5, 2002, after subm ssion of the transcript which was
filed on Septenber 30, 2002. Those proposed recomrended orders
have been considered in the rendition of this recomended order.

FI NDI NGS OF FACT

1. The Petitioner is an agency of the State of Florida
charged with regulating the practice of nedicine pursuant to
Chapter 458, Florida Statutes, including conducting disciplinary
proceedi ngs for alleged violations of the provisions of the
Chapter. The Respondent is a |licensed physician in the State of

Fl orida, holding |icense nunber MEO072783.



2. The Respondent is a native of Ethiopia, where he was
reared and educated. During the Ethiopian revolution he was
drafted into the Ethiopian mlitary and served as a |ieutenant
in conbat for approximtely two years. When a communi St -
dom nated regi me sei zed power in the country the Respondent was
forced to flee, ultimately securing a scholarship to study
medi ci ne in Yugoslavia. He attended and conpl eted nedi cal
school in that country, but had his passport revoked when he
refused to join the communi st party in Yugoslavia. Utimtely
he fled that country and secured political asylumin the United
States. He worked at a number of jobs, including as a security
guard, for sone years before he was able to take the Foreign
Medi cal Graduate's Exam nation of Medical Science. He passed
t hat exam nation in 1988 and attended the Harvard Medi cal School
in the Departnent of Psychiatry in Boston. Thereafter, upon
conpleting internship and residency training, he ultimately
| ocated in Tall ahassee, Florida, in 1997 and became |licensed in
the State of Florida. The Respondent testified that he has,
fromtime to tinme used, his personal history of adversity to
help his patients by illustrating to themthat, no matter what
difficulties they experience, that they can, by persistence,
overconme any adverse circunstance. He does this in an attenpt

to notivate his patients to get better.



3. The Respondent has nmore than, 1000 patients in his
practice and specializes in the treatnent of children in the
cont ext of psychopharmacol ogy. He does not practice
psychot herapy. He has never before had a conplaint filed
agai nst him by the Board of Medicine.

4. In February of 1999, the Respondent and Dr. Thu Thai
agreed to form a partnership whereby they would share overhead
and make referrals to each other. Specifically, the Respondent
and Dr. Thai agreed that the Respondent would refer all of his
adult patients to Dr. Thai and that Dr. Thai would refer child
patients to the Respondent. Before that arrangenment coul d
become effective, however, Dr. Thai had to establish hinself
with privileges at Tall ahassee Menorial Hospital (TMH), in order
to handle in-patient cases. As a consequence, the Respondent
and Dr. Thai agreed to formalize their practice relationship in
the sumrer of 1999. They formally opened their joint practice
on June 25, 1999.

5. B.R noved to the Tall ahassee area sonetime in the
|atter part of the 1990's, either shortly before or after
| eavi ng her abusive husband. After noving to Tall ahassee B. R
was under extreme stress due to lack of financial resources from
her estranged husband. She was in constant pain as a result of
severe scoliosis in her back, for which she had nine prior

surgeries. The surgeries were unsuccessful in the sense that



she was |l eft with chronic, often severe pain, as a result.
Because of the constant pain she was forced to take prescription
pai n medication on a daily basis. She began to suffer from
significant depression due to the constant pain, her severe
financial stress and, as she testified, became addicted to pain
medi cation and at tinmes could not function without it. She
sought treatnment from nunerous physicians to be sure that she
al ways had a supply of prescription pain nedication. She becane
nore and nore concerned about noney due to being estranged from
her husband and his financial support. She often had
insufficient funds to buy food and still pay her rent. |In early
1999, she began to have suicidal ideations. She was thus
suffering fromsevere enotional and physical stress.

6. Finally, on March 31, 1999, she admtted herself to the
TMH. She was extrenely underweight at this tinme and in constant
physi cal pain and was suffering from severe depression. She was
al so suffering from suicidal ideations upon her adm ssion.

7. Dr. Abebe was assigned as her treating psychiatrist at
TMH. The psychiatric treatnment for each psychiatric patient at
TMH i nvol ved group therapy and individual treatnment during the
treating psychiatrist's rounds.

8. During B.R treatnent sessions at TMH, according to her
testimony, Dr. Abebe would tal k about topics fromhis personal

history at times. They discussed a recent incident or incidents



i n which her husband or fornmer husband had forced her to have
intercourse. An issue arose in her testinmony concerning

Dr. Abebe purportedly telling her that he had had a vasectony.
She maintains that he told her this on an occasion in June of
1999 at her apartnent when they purportedly had sexual

i ntercourse and she expressed fear of becom ng pregnant. She
mai nt ai ned he reassured her by telling her that he had had a
vasectony. Dr. Abebe however, testified that he may indeed have
told her that he had had a vasectony, but it was in the context
of treatnment at TMH when they discussed the sexual abuse
purportedly commtted by her husband and her concern about
becom ng pregnant as a result; he counsel ed her concerning

vari ous neans of pregnancy prevention.

9. In any event, B.R testified that she devel oped trust
and confidence in Dr. Abebe because she felt he really cared
about her. She felt he would be able to help her overcone her
depr essi on.

10. B.R was discharged from TMH on April 12, 1999, and
was ordered to followup with Dr. Abebe with an appoi ntnment on
May 4, 1999, for continued psychiatric treatnent and medicati on.
B.R 's first appointnment with Dr. Abebe, for treatnment was on
May 4, 1999. On April 28, 1999, she saw him however, because
she reported to himthat she had | ost her nedication. He gave

her enough nedi cati on on that occasion, by prescription, to



provi de her until her regularly schedul ed appoi ntment on May 4,
1999.

11. B.R did not appear for her May 4, 1999, appoi ntnent
with Dr. Abebe. He or his secretary dispatched the police to
her residence to check on her welfare. Wen the police canme to
her apartnment she believed that this was another indication that
Dr. Abebe was a "good doctor"” and cared about her getting
better. Dr. Abebe then saw B.R again on May 10, 1999, for
treatment and nedication refills.

12. B.R admtted herself to the hospital again on May 15,
1999, staying in the hospital until May 18, 1999. During this
hospital stay she was treated by Dr. Alcera for depression
Dr. Abebe refused to treat B.R during this hospital stay. She
was assigned to the treatment of Dr. Alcera during that
adm ssion to the hospital. Dr. Abebe did accept her for follow
up treatnment, however. She was discharged on May 18, 1999, and
told to followup in her treatnment with Dr. Abebe, with an
appoi nt ment on May 27, 1999. She did not appear for that
appoi nt nent .

13. A second occasion arose when B.R called the
Respondent's office requesting a prescription, alleging that
sonet hi ng had happened to her supply of nedication. On this
occasi on on or about June 7, 1999, she called the Respondent's

of fice requesting prescriptions, stating that her husband had



t hrown away her nmedicine, or words to that effect. This
resulted in B.R's seeing the Respondent at his office on June
10, 1999, when he gave her prescription for sixteen tablets of
Lortab. He then saw her at his office on June 15, 1999, and
gave her a prescription for a weeks supply with four refills.
Refilling the prescription did not require her to again see the
Respondent. B. R apparently was al so obtaining prescriptions
fromat | east one other doctor for |arger amounts of pain
medi cation during the period of late May and early June 1999.
On cross-exam nation, B.R admtted that she had engaged in
"doctor shopping" as she ternmed it, in order to get
prescriptions fromthe Respondent and other Tall ahassee area
physi cians. During the course of her testinmony, B.R also
admtted to forging prescriptions, on at | east two occasions.
14. The Respondent saw B. R on June 15, 1999, for the | ast
time. On that date he formally discharged B.R. to the care of
Dr. Thai, who was opening his practice with the Respondent on
June 25, 1999. B.R maintains that the Respondent transferred
her care to Dr. Thai because he told her that he could no | onger
see her as a patient because of their alleged sexual
rel ati onship. The Respondent, on the other hand, contends that
he di scharged B.R. to the care of Dr. Thai because Dr. Thai's
practice is focused on adult patients, while the Respondent's

practice involves treating children.



15. In any event, B.R made an appoi ntnment on June 15,
1999, to see Dr. Thai on July 19, 1999. She kept that
appoi ntment and Dr. Thai nmet with the patient on July 19, 1999.
On that occasion, B.R said nothing to Dr. Thai concerning any
i nappropriate conduct on the part of the Respondent, making no
mention of visits to her apartnment or any description of sexua
activity or encounters between B.R and the Respondent.
Dr. Thai's only other contact with B.R was as a result of a
conversation with a pharmacist. A pharmacist called himto
verify the authenticity of a prescription that B.R was
attenmpting to have the pharmacist fill. The result of that
conversation was that Dr. Thai denied that he had issued that
prescription and directed the pharnmacist to report the matter to
the police, it being discovered that B.R had forged or
ot herwi se altered that prescription, which she adm tted during
her testinony.

16. After the last appointnent B.R had with Respondent on
June 15, 1999, B.R was arrested and incarcerated, on
approxi mately June 17, 1999 on a charge of grand theft. This
was related to the fact that she had had a rental car in her
possessi on for a substantial period of time in excess of the
time provided for in the rental contract, which apparently
related to the period of time she was incapacitated in the

hospital. \While she was incarcerated she called the Respondent
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to attenpt to get himto bail her out of jail. He refused to do
so.

17. B.R nmmintains that the Respondent began to visit her
at her residence in early June and visited her residence on
approximately six to eight occasions, all of which were
purported to be in June. On the first occasion, according to
her version of events, he canme to her residence when she was not
present and left her a note indicating that he was concerned
about her and wanted to check on her welfare. A short tine
later, in early June, he allegedly again canme to her residence
and on or about this time she maintains that he discussed his
sexual attraction to her and that she perfornmed an act of oral
sex with him On another occasion in early June prior to her
i ncarceration on or about June 17, 1999, she testified that he
cane to her residence and they engaged in sexual intercourse.
She maintains that a third sexual encounter occurred in |late
June of 1999, after her incarceration, when he had refused to
bail her out of jail, on which occasion they purportedly had
sexual intercourse.

18. B.R clains that the Respondent al ways called her
house before arriving and that she did not have a home phone,
but only a cell phone. She maintains that on one occasion he
| eft her noney and a tel ephone credit card. She al so contends

that the Respondent |eft her prescriptions for Lortab on her
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coffee table, the last two tines that she clains they had sexual
encounters. The Respondent denies that he ever went to B.R's
resi dence and denies that they ever engaged in any sexual
activity.

19. The Petitioner advances the Respondent's cell phone
records (Joint Exhibit 6) as probative of B.R 's version of
t hese events. B.R pinpointed the three all eged sexual
encounters as occurring in June, both before and after her
i ncarceration, which occurred on or about June 17, 1999. The
Respondent's cell phone records, however, show no phone calls
made to B.R 's cell phone fromthe Respondent's cell phone
during the nonth of June. Although B.R testified that her cell
phone was her only phone, B.R 's cell phone records are notably
absent fromthe record in this case. The only phone records
i ntroduced into evidence, the Respondent's, did not establish
t hat the Respondent called B.R during the nonth of June 1999.

20. The Petitioner postulates five phone calls made
between July 1, 1999, and August 15, 1999, fromthe Respondent's
cell phone to B.R 's cell phone, as probative of B.R 's version
of these events to the effect, that the Respondent woul d al ways
call her before com ng over to her house, including on those
occasi ons when they purportedly had a sexual encounter and when
he allegedly later attenpted to unsuccessfully schedule visits

to her house. It is inportant to note, however, that each of
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the five calls at issue are recorded as "one m nute" phone
calls, which indicates the m ni mum charge for sinmply dialing a
nunber. Thus, it is also entirely possible that the Respondent
either only called B.R for a period of one mnute or |ess, or
even never reached B.R with a phone call or only reached her
voice mail, on any of the five occasions at issue. Both the
Respondent and Dr. Thai testified that they frequently receive
pages fromtheir answering service indicating a patient call,
whi ch under the standard of care they nust return, according to
Dr. Thai. Dr. Thai testified that in fact he has been called by
a patient of the Respondent and returned that call and told the
caller that the caller would need to call the Respondent as the
treating physician. Likew se, as to the five phone calls at
issue in July and August 1999, the Respondent may have returned
t he phone call and found that the caller nmay have been a patient
of Dr. Thai's, including, at that point in time, patient B.R,
who was by that time under the care of Dr. Thai. Thus, the
Respondent may have not had a conversation at all, in such a
one-m nut e-or-| ess- duration phone call; nay have nerely
referenced the caller to call Dr. Thai if the caller who had
left a page was a patient of Dr. Thai (including possibly
patient B.R.); or the Respondent may have indeed called B.R In
any event, five phone calls during July and August, of one-

m nute duration or less, during a period of a nonth and a half
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are not persuasively probative of B.R 's claimconcerning the
Respondent's al ways calling before attenpting to schedule a
rendezvous scheduling with B.R at anytine in June, July or
August 1999.

21. The Petitioner also contends it to be incul patory that
t he Respondent shared personal information, particularly his
met hod of birth control, with B.R. B.R clainmed that on one
occasi on when they are supposed to have engaged in sexua
i ntercourse she expressed fears of beconi ng pregnant and that
t he Respondent told her not to worry, that he had had a
vasectomy. This is unpersuasive. On direct exam nation B.R
related that it was the Respondent's treatnent style to relate
personal experiences or difficulties in his own life in an
effort to notivate her to overcone obstacles and adversity.
B.R |ikened the Respondent's notivational style to "Tony
Robbins.” This is consistent with the Respondent's description
of his nethod of interaction or counseling with his patients,
where he descri bed recounting personal experiences of adversity
in his own life in an effort to notivate patients to overconme
difficulties and get better. It is thus plausible that the
Respondent nmay have nmentioned his own nethod of birth control
when the B.R, in the hospital, raised a concern about becom ng
pregnant by her abusive husband as a result of sexual abuse by

her husband.
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22. The Petitioner maintains that the Respondent's
testinmony in this regard unbelievable. The Petitioner contends
that it is incredible that the Respondent would nerely discuss
met hods of birth control with a patient describing a rape or
sexual abuse by her husband. The record, however, does not
indicate that this is the only counseling advice or coment that
t he Respondent nmade to B. R concerning all eged sexual abuse by
her husband. The record does not establish that this was the
only response he nmade to her description of sexual abuse by her
husband. Standing alone the Petitioner's description of events
concerning his counseling of B.R during her hospital stay does
not establish that he was insensitive to the psychiatric
ram fications of alleged sexual abuse by B.R s husband.

23. B.R clainms that she becane distraught and extrenely
depressed as a result of the alleged sexual exploitation by the
Respondent. She recounts, in essence, that she felt abused and
essentially worthless and treated like a "prostitute” by the
Respondent's all eged conduct, described above. She testified
t hat she becane so distraught as a result of the Respondent, her
conduct that she attenpted suicide and purportedly overdosed on
84 Lortab tablets with the result that she was hospitalized on
August 19, 1999. She states that this was a voluntary adm ssion
to the Apal achee Center for Human Services or as she descri bed

it the "Eastside Facility.” She testified that on this occasion
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she elected to admt herself at that facility, as opposed to
TMH, because she did not want to have any contact with the
Respondent as a potential treating physician, if she had been
admtted to TMH.

24. Upon the occasion of that adm ssion however, B.R did
not make any allegations to any of the personnel of that
facility that the Respondent had engaged in the inappropriate
behavi or descri bed above. She contends that she failed to do so
because she did not want to "get the Respondent in trouble" and,
due to enbarrassnent or other reasons, was reluctant to discuss
the matter, liking herself to a rape victimwho is reluctant to
descri be such an incident.

25. The record, however, belies the occurrence of such a
suicide attenpt as the reason for this hospitalization. B.R
while testifying that she took 84 Lortabs, a massive overdose,
testified that her stomach was not punped. Moreover, she
indicated that this was a voluntary adm ssion and, based upon
her testinony, she apparently had the presence of mnd to make
an election as to which facility she wanted to be admtted to.
Dr. Thai, however, testified unequivocally that an overdose of
84 Lortabs would kill any person if the person's stonmach was not
punped on an i medi ate basis, even if 84 Lortabs had not been
consunmed at once, but over as nuch as a twelve hour period.

Thus, it is found that this description of a suicide attenpt
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occurring, and as being based upon extrene distress caused by
t he purported sexual abuse of B.R by the Respondent is false
and a false attenpt to incul pate the Respondent in the conduct
descri bed by B.R as having occurred in June of 1999.

26. I n essence, the Petitioner's theory of this case is
t hat the Respondent provided prescriptions for drugs to B.R in
exchange for sex with her. Specifically, B.R clained that the
Respondent | eft her a prescription for Lortab foll ow ng an
al | eged sexual encounter, before her incarceration, in md-June
and a second prescription for Lortab follow ng another all eged
sexual encounter after her incarceration, or in |late June. The
only prescriptions for Lortab in evidence, however, coincide
with regular office visits and/or phone calls for refills. The
Petitioner alleges that the Respondent wrote another
prescription for Lortab dated June 1, 1999. The Respondent
deni ed that allegation. The disputed prescription was produced
the norning of the hearing and conditionally adm tted, based
upon the stipulation that the di sputed prescription would be
subj ected to handwiting anal ysis, by agreement of counsel. The
di sputed prescription was |later w thdrawn by the Petitioner when
the Petitioner conceded that the Eckerd' s pharmacy in question
had made a m stake and that really no prescription dated June 1,

1999, had been witten by the Respondent.
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27. The Petitioner sought to produce a second di sputed
prescription, dated July 15, 1999, which was not disclosed to
t he Respondent until it was presented by the Petitioner on
cross-exam nation. This is not a rebuttal exhibit and had been
in the possession of Petitioner's counsel for at |east npst of
the day when it was advanced in an effort to inpeach upon cross-
exam nation. The prescription was excluded from evidence for
reasons reflected in the transcript of this proceeding. The
Petitioner's proposed fact findings contained in the
Petitioner's Proposed Reconmended Order based upon this
prescription are not accepted.

28. Parenthetically, it is noted that the Respondent
conceded that the signature on this July 15, 1999, prescription
is his but that he did not wite the other information, (the
patient's nane and the date) on that prescription. |If indeed
B. R obtained that prescription on July 15, 1999, or if it was
written on that date, this would contradict B.R 's testinmony
that, after their alleged third sexual encounter in |ate June
t hat she was so disgusted with the Respondent that she refused
to see him admt himto her residence or even answer his phone
calls. Alternatively, it is also possible that the date on the
prescription was altered by B.R or, under Petitioner's theory
of the case it could conceivably have been a prescription signed

by the Respondent and given to the B.R during their purported
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rendezvous during the nmonth of June 1999, which she conpl eted or
filled out with her name and the July 15th date at sone point.

G ven the fact that the Respondent candidly admtted the
signature on the prescription was his, and given the fact that
the B.R admtted to forging other prescriptions on nore than
one occasion and for the other reasons of record for which

B.R 's testinony is found uncreditable, this is the |least likely
expl anation. In any event, because of the problematic

ci rcunmst ances surroundi ng the advanced Exhi bit even had it been
admtted into evidence the prescription dated July 15, 1999, can
be accorded no evidentiary weight.

29. In essence, it nust be found that the Respondent's
testimony and evidence are nore credi ble and worthy of beli ef
than that adduced by the Petitioner in the formof B.R's
testinmony and related Petitioner evidence. 1In addition to the
reasons found above for accepting the Respondent's testinony and
evi dence over that offered by the Petitioner, there is, for
i nstance, record evidence that B.R my have nade these
al l egations at least in part for pecuniary gain. The
Respondent's Exhibit three, in evidence, denonstrates this as a
possi bl e notive, especially in light of B.R 's testinmony
regarding to the subject matter of the letter which is
Respondent's Exhibit three, to the effect that she sought the

sum of $25, 000.00 fromthe Respondent. This was proposed

19



evidently in return for declining to pursue her conplaint to, or
"cooperation" with the Petitioner agency.?¥

30. B.R also testified that she was transferred to the
care of Dr. Thai so that the Respondent could continue his
purported illicit affair with her. Dr. Thai and the Respondent,
however, testified that B.R. was going to be transferred to
Dr. Thai's care in the sumer of 1999 in any event, by an
agreenment which dates fromtheir February 1999 decision to
conbine their practices and because Dr. Thai focused his
practice on adult patients and Dr. Abebe focused on child
patients. B.R was in fact transferred to Dr. Thai
cont enporaneously with the tinme that he noved his practice to
the offices of the Respondent. More inportantly, Dr. Thai
testified that the Respondent introduced himto B.R during her
March 1999 hospitalization at TMH and informed her that this
woul d be the psychiatrist he would send her to as an outpatient.
B.R 's testinony is also contradicted by docunentary evi dence
t hat when she was re-admtted to TMH, in May of 1999, that the
Respondent woul d not accept her as a patient.

31. B.R also testified that the Respondent went to her
house on six or eight occasions. She testified that she told
her nother of his comng to her residence, but no testinony was
taken fromB. R 's nother which m ght have corroborated her

version of these events.
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32. B.R also testified that she wote a letter to TMH
conpl ai ni ng about the Respondent comi ng to her home, before they
al | egedly engaged in sexual activity and that the hospital had
responded to her with a letter of its own requiring her to fill
out a formwith certain information regarding the events she had
purportedly related to hospital personnel. No such
correspondence or documents were produced by the Petitioner to
corroborate this testinmony. B.R testified that the Respondent
told her, upon one of the alleged early visits to her apartnent,
t hat even when she had been in the hospital when he had first
begun treating her, that he was sexually attracted to her. She
attributed the statement to him regarding that tinme period, as
being to the effect that he was "f-ing her with his eyes.” He
deni ed maki ng such a statenment. Her testinony in this regard,
and in relating her version of events, concerning his purported
visits to her residence, is belied by the fact that when she
m ssed her May 4, 1999, appointnment, after she was rel eased from
TMH, that instead of using that as an excuse to go check on her
at her home that he directed his secretary to summon the police
to check on her welfare at her honme. He sent a third party to
B.R. 's honme rather than going hinself.

33. B.R testified that the Respondent gave her noney, a
phone credit calling card, and prescriptions under the

Petitioner's theory that the Respondent was trading "drugs for
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sex." Yet, at the very point in tinme when the Respondent was
allegedly involved in an illicit affair with B.R, she becane

i ncarcerated and the Respondent refused to bail her out of jail.
B.R 's testimony sinply is not clothed with an aura of truth.

It Iacks circunstantial probability of reliability.

34. B.R, in describing the Respondent's purported visits
to her residence, and their purported, illicit sexual
activities, described walking himto the door of her residence
and observing himdrive away in his car. She described a | ate-
nodel car of dark green color. The Respondent on the other hand
testified that his car at this time "cream col ored" was a 1995
Mazda.

35. Moreover, when the patient voluntarily adnmtted
herself to the Apal achee Center for Human Services a second
time, on Septenber 20, 1999, when she made the allegations that
t he Respondent had engaged in inappropriate, sexually-rel ated
behavior with her, she purportedly told her version of these
events to a staff nmenber, Linda Johnson, as well as to nental
heal th counsel or Andrew Daire and Dr. Degala, M D. Testinony
and docunentary evi dence adduced t hrough Andrew Daire and Dr.
Degal a are in evidence, by way of their recounting of the report
of the alleged inappropriate conduct which B.R nmade to them

This apparently initiated the investigation resulting in the
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i nstant proceeding. However, staff counselor Linda Johnson was
not called as a witness by the Petitioner.

36. In summary, the testinmony of the Respondent and the
evi dence adduced by the Respondent is accepted as nore credible
and worthy of belief than the testinony of B.R and the evidence
adduced by the Petitioner. It is found that the above-
referenced, alleged inappropriate conduct on the part of the
Respondent, involving visits to the patient's residence and
pur ported sexual activity with the patient B.R , did not occur.

CONCLUSI ONS OF LAW

37. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. Sections 120.569 and 120.57, Florida Statutes.

38. Section 458.331(2), Florida Statutes, (2000) enpowers
t he Board of Medicine to revoke, suspend or otherw se discipline
the license of a physician for violating Section 458.331(1),(j),
Florida Statutes. Section 458.331(1)(j), Florida Statutes
(2000), prohibits "exercising influence within a patient-
physi cian relationship for the purposes of engaging a patient in
sexual activity. A patient shall be presunmed to be incapabl e of
given free, full and informed consent to sexual activity with
hi s/ her physician.” Section 458.331(1),(x), Florida Statutes
(2000), proscribes "violating any provision of this chapter, a

rule of the board or departnment, or a |awful order of the board
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or departnment previously entered in a disciplinary hearing or
failing to conply with a lawfully issued subpoena of the
departnment. "

39. The Petitioner in this proceeding is not seeking
suspensi on or revocation of the Respondent's |license. The
Petitioner anmended its Adm nistrative Conplaint to renove both
revocati on and suspension as potential penalties in order to
| ower its burden of proof to one of "the greater weight of the
evi dence" versus the clear and convincing standard whi ch applies
to proceedings in which the agency is seeking revocation or
suspensi on of a physicians license. Section 458.331(3), Florida
Statutes (2000).

40. The Petitioner has not denonstrated by the greater
wei ght of the evidence, or by preponderant evidence, that the
Respondent committed the inappropriate conduct and the statutory
viol ations charged, as denonstrated by the above findi ngs of
fact and by the Adm nistrative Law Judge's findi ngs concerning
the credibility of the witnesses and evidence. Because the
Petitioner failed to neet its burden of proof, the issue
concerni ng penalties need not be addressed.

RECOMVENDATI ON

Havi ng consi dered the foregoi ng Findings of Fact,

Concl usi ons of Law, the evidence of record, the candor and
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deneanor of the witnesses and the pleadings and argunents of the
parties it is

RECOMMVENDED

That a final order be entered finding that the Respondent
did not violate the statutory provisions charged by the agency
and that the admnistrative conplaint be dismssed inits
entirety.

DONE AND ENTERED this 7th day of February, 2003, in

Tal | ahassee, Leon County, Florida.

P. M CHAEL RUFF

Adm ni strative Law Judge

Di vi sion of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6847

wwv. doah. state. fl. us.

Filed with the Clerk of the
Di vi si on of Adm nistrative Hearings
this 7th day of February, 2003.

ENDNOTE

1/ Parenthetically, it is noted that there is a representation
by the Respondent's co-counsel, at the outset of the hearing, to
the effect that B.R had apparently initiated prelimnary steps
(demand letter) regarding a potential civil action against the
Respondent .
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COPI ES FURNI SHED

Kim M Kluck, Esquire
Department of Heal th

1052 Bal d Cypress Way, Bin C-65
Tal | ahassee, Florida 32399

St ephen R Andrews, Esquire
Andrews & Wal ker

822 North Monroe Street

Tal | ahassee, Florida 32303

R. S. Power , Agency Clerk
Department of Health

4052 Bal d Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

WIlliamW Large, CGeneral Counsel
Departnment of Heal th

4052 Bald Cypress Way, Bin A02
Tal | ahassee, Florida 32399-1701

Larry MPherson, Executive Director
Department of Heal th

4052 Bal d Cypress Wy

Tal | ahassee, Florida 32399-1701

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al'l parties have the right to submt witten exceptions within
15 days fromthe date of this Recomended Order. Any exceptions
to this Recommended Order should be filed with the agency that
wll issue the Final Order in this case.
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